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(3) Disclosure of the information is
required by a statute other than the
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous, ex-
cept that, in such a case, the compo-
nent shall give the submitter written
notice of any final decision to disclose
the information and must provide that
notice within a reasonable number of
days prior to a specified disclosure
date.

(e) Opportunity to object to disclosure.
(1) A component shall specify a reason-
able time period within which the sub-
mitter must respond to the notice ref-
erenced above. If a submitter has any
objections to disclosure, it should pro-
vide the component a detailed written
statement that specifies all grounds for
withholding the particular information
under any exemption of the FOIA. In
order to rely on Exemption 4 as basis
for nondisclosure, the submitter must
explain why the information con-
stitutes a trade secret or commercial
or financial information that is privi-
leged or confidential.

(2) A submitter who fails to respond
within the time period specified in the
notice shall be considered to have no
objection to disclosure of the informa-
tion. Information received by the com-
ponent after the date of any disclosure
decision shall not be considered by the
component. Any information provided
by a submitter under this subpart may
itself be subject to disclosure under the
FOIA.

(f) Analysis of objections. A component
shall consider a submitter’s objections
and specific grounds for nondisclosure
in deciding whether to disclose the re-
quested information.

(g) Notice of intent to disclose. When-
ever a component decides to disclose
information over the objection of a
submitter, the component shall provide
the submitter written notice, which
shall include:

(1) A statement of the reasons why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the information
to be disclosed; and

§16.8

(3) A specified disclosure date, which
shall be a reasonable time subsequent
to the notice.

(h) Notice of FOIA lawsuit. Whenever a
requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, the compo-
nent shall promptly notify the sub-
mitter.

(i) Requester notification. The compo-
nent shall notify a requester whenever
it provides the submitter with notice
and an opportunity to object to disclo-
sure; whenever it notifies the sub-
mitter of its intent to disclose the re-
quested information; and whenever a
submitter files a lawsuit to prevent the
disclosure of the information.

§16.8 Administrative appeals.

(a) Requirements for making an appeal.
A requester may appeal any adverse de-
terminations to OIP. The contact in-
formation for OIP is contained in the
FOIA Reference Guide, which is avail-
able at hitp://www.justice.gov/oip/
04 3.html. Appeals can be submitted
through the web portal accessible on
OIP’s Web site. Examples of adverse de-
terminations are provided in §16.6(d).
The requester must make the appeal in
writing and to be considered timely it
must be postmarked, or in the case of
electronic submissions, transmitted,
within 60 calendar days after the date
of the response. The appeal should
clearly identify the component’s deter-
mination that is being appealed and
the assigned request number. To facili-
tate handling, the requester should
mark both the appeal letter and enve-
lope, or subject line of the electronic
transmission, ‘‘Freedom of Information
Act Appeal.”

(b) Adjudication of appeals. (1) The Di-
rector of OIP or designee will act on
behalf of the Attorney General on all
appeals under this section.

(2) An appeal ordinarily will not be
adjudicated if the request becomes a
matter of FOIA litigation.

(3) On receipt of any appeal involving
classified information, OIP shall take
appropriate action to ensure compli-
ance with part 17 of this title.

(c) Decisions on appeals. A decision on
an appeal must be made in writing. A
decision that upholds a component’s
determination will contain a statement
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that identifies the reasons for the af-
firmance, including any FOIA exemp-
tions applied. The decision will provide
the requester with notification of the
statutory right to file a lawsuit and
will inform the requester of the medi-
ation services offered by the Office of
Government Information Services of
the National Archives and Records Ad-
ministration as a non-exclusive alter-
native to litigation. If a component’s
decision is remanded or modified on ap-
peal, the requester will be notified of
that determination in writing. The
component will thereafter further proc-
ess the request in accordance with that
appeal determination and respond di-
rectly to the requester.

(d) When appeal is required. Before
seeking review by a court of a compo-
nent’s adverse determination, a re-
quester generally must first submit a
timely administrative appeal.

§16.9 Preservation of records.

Each component shall preserve all
correspondence pertaining to the re-
quests that it receives under this sub-
part, as well as copies of all requested
records, until disposition or destruc-
tion is authorized pursuant to title 44
of the United States Code or the Gen-
eral Records Schedule 14 of the Na-
tional Archives and Records Adminis-
tration. Records shall not be disposed
of or destroyed while they are the sub-
ject of a pending request, appeal, or
lawsuit under the FOIA.

§16.10 Fees.

(a) In general. Components shall
charge for processing requests under
the FOIA in accordance with the provi-
sions of this section and with the OMB
Guidelines. In order to resolve any fee
issues that arise under this section, a
component may contact a requester for
additional information. Components
shall ensure that searches, review, and
duplication are conducted in the most
efficient and the least expensive man-
ner. A component ordinarily will col-
lect all applicable fees before sending
copies of records to a requester. Re-
questers must pay fees by check or
money order made payable to the
Treasury of the United States.

(b) Definitions. For purposes of this
section:

28 CFR Ch. | (7-1-15 Edition)

(1) Commercial use request is a request
that asks for information for a use or a
purpose that furthers a commercial,
trade, or profit interest, which can in-
clude furthering those interests
through litigation. A component’s deci-
sion to place a requester in the com-
mercial use category will be made on a
case-by-case basis based on the re-
quester’s intended use of the informa-
tion.

(2) Direct costs are those expenses
that an agency incurs in searching for
and duplicating (and, in the case of
commercial use requests, reviewing)
records in order to respond to a FOIA
request. For example, direct costs in-
clude the salary of the employee per-
forming the work (i.e., the basic rate of
pay for the employee, plus 16 percent of
that rate to cover benefits) and the
cost of operating computers and other
electronic equipment, such as photo-
copiers and scanners. Direct costs do
not include overhead expenses such as
the costs of space, and of heating or
lighting a facility.

(3) Duplication is reproducing a copy
of a record, or of the information con-
tained in it, necessary to respond to a
FOIA request. Copies can take the form
of paper, audiovisual materials, or
electronic records, among others.

(4) Educational institution 1is any
school that operates a program of
scholarly research. A requester in this
fee category must show that the re-
quest is authorized by, and is made
under the auspices of, an educational
institution and that the records are not
sought for a commercial use, but rath-
er are sought to further scholarly re-
search. To fall within this fee category,
the request must serve the scholarly
research goals of the institution rather
than an individual research goal.

Example 1. A request from a professor
of geology at a university for records
relating to soil erosion, written on let-
terhead of the Department of Geology,
would be presumed to be from an edu-
cational institution.

Example 2. A request from the same
professor of geology seeking drug infor-
mation from the Food and Drug Ad-
ministration in furtherance of a mur-
der mystery he is writing would not be
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